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HEALTH PRACTITIONER REGULATION NATIONAL LAW (WA) BILL 2010 

Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 128: Section 23 amended — 

Debate was adjourned after clause 127, as amended, had been agreed to. 

Mr R.H. COOK: I just seek to clarify this: I do not think we had completed clause 127, but I am happy to be 
corrected on that. 

The SPEAKER: We have completed clause 127. 

Dr K.D. HAMES: I move — 

Page 52, lines 14 and 15 — To delete the lines and substitute — 

(c) supply; 

(d) sell; 

(e) prescribe. 

Members will notice that the former provision just had “supply or sell”. Those elements are to be separated into 
separate paragraphs. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 129 to 167 put and passed. 

Schedule: Health Practitioner Regulation National Law — 

Dr J.M. WOOLLARD: I would like to discuss proposed section 3 of the schedule on pages 70 and 71. I alluded 
to this point during the second reading debate; that is, currently proposed section 3(3) of the schedule states — 

The guiding principles of the national registration and accreditation scheme are … 

… 

(c) restrictions on the practice of a health profession are to be imposed under the scheme 
only if it is necessary to ensure health services are provided safely and are of an 
appropriate quality. 

I believe that “an appropriate quality” is a lesser standard than the words that I will move in a moment to be 
inserted, which are “best practice principles”. I firmly believe that “best practice” is a higher benchmark than “an 
appropriate quality”. I have had legal advice on this proposed section and that advice is consistent with my 
understanding of this wording; that is, “best practice principles” would more likely be considered a higher 
benchmark in this proposed section than “an appropriate quality”. I am very concerned, again, that we are 
rushing legislation through this Parliament that will affect all health professionals in the future. We continually 
say that we have a wonderful health care service in Western Australia. I am disappointed that Western Australia 
will no longer have its Nurses Board of WA and its Medical Board of WA setting the standards. We will 
possibly be handing over those responsibilities to the national boards or the ministerial council who will bring 
someone else on board. 

This could affect each of the health professions that are covered by this bill; some professions, as we heard 
earlier today, are not even in WA at the moment. In fact I have checked one of the professions named in this bill 
under Chinese medicine, and it appears that there is no consistency, even in Asian countries, on the education 
and approved qualifications for the area of Chinese medicine. 

However, we are dealing with a bill to look after the interests of patients and clients in the acute care and 
community care areas. I believe that the standard expected of all the health professionals who will be governed 
by this new Health Practitioner Regulation National Law (WA) Bill should be the highest possible standard. That 
being the case, in proposed section 3(3), under “Objectives and guiding principles”, I move — 

Proposed section 3: page 71, line 18 — To delete “and are of an appropriate quality” and substitute — 

consistent with best practice principles 
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Dr K.D. HAMES: We do not support this amendment. I have had numerous discussions with the Australian 
Medical Association and the Medical Board of WA. The term “best practice” is not one that is used by drafters; 
it has no meaning at law; and in fact the wording in the proposed section was put forward at the request of the 
committee of presidents of the medical colleges. I have discussed this also with Professor Con Michael, who is 
not only head of the AMA, but also Western Australia’s representative on the agency committee, and his view is 
that the wording in the provision is adequate. The wish of the AMA at the time of drafting was for the term “best 
practice”. This is the interpretation by the drafters, which they believe encompasses that meaning. The term “an 
appropriate quality” does refer to the highest standards of care, particularly in Western Australia. The general 
view around that I have been able to ascertain is that this current wording does not detract from providing the 
highest quality standard of health service in Australia, and we therefore do not support the amendment. 

Dr J.M. WOOLLARD: I accept that the minister said previously in this house that this has been ticked off by, I 
think he said, the presidents of colleges. 

Dr K.D. Hames: Yes. 

Dr J.M. WOOLLARD: Was that the presidents of colleges in WA? 

Dr K.D. Hames: The committee of presidents of medical colleges. 

Dr J.M. WOOLLARD: So this is a committee over east. 

Dr K.D. Hames: That Professor Michael sits on. 

Dr J.M. WOOLLARD: The minister is saying that he will not support this amendment because it has been put 
up by the AMA. Minister, I am a registered nurse. I was a member of the professional development committee of 
the Australian Nursing Federation. As a member of that committee, I looked very closely at nursing standards 
and nursing competencies. I believe WA had the best—I am not sure whether it is still the best—standards and 
competencies compared with the other states. The term “an appropriate quality” versus “best practice” for health 
care will possibly be challenged at a later date. I wonder when that challenge does come what will be the 
outcome. I believe that by refusing to accept this amendment, the minister is accepting a lower standard of care. 
Not only is the minister building a national empire and handing everything over, but also in doing that I believe 
this will lower the standard of care for our health professions in WA. I therefore do not agree with the comments 
the minister has made. 

Dr K.D. HAMES: I totally refute those comments made by the member about standards. I appreciate that she 
was on a board looking at national standards, but I think she might find herself subject to challenge from other 
states on her comments about the standard of the quality of nursing care. Nevertheless, even if that is the case, 
there is no reason why standards here in Western Australia will diminish, particularly when the accreditation 
body remains independent and the quality of the education system in this state remains the same; particularly 
when the president of the Nurses Board of Western Australia is on the Nurses Board of Australia and represents 
the best interests of nurses Australia-wide as well as in Western Australia. I am very confident in her as a person 
and in her profession to ensure that the best quality standards will be obtained in nursing, and also by our 
representatives on other boards that best standards will continue to be produced. This is a wording argument that 
continues to be promoted by the AMA, with which many within the medical profession do not agree. 

Mr R.H. COOK: Members on this side are listening with great interest to this debate and giving active 
consideration to the amendment moved by the member for Alfred Cove. By way of participation in the debate, I 
wonder whether the minister could inform the chamber of the effect of passing this amendment to the schedule 
of the bill. 

Dr K.D. HAMES: One of the issues is consistency with national law, and this is the wording used in every other 
state and territory in Australia. Would changing the wording in Western Australia make a difference to the 
national law? No, it would not. It is not possible to make a change here that would affect the Australian nurses 
board, the standards of practice or independent accreditation; in my view those things are semantics. The issue is 
whether this wording in any way has the potential to diminish the standards or quality of our health professionals 
in Western Australia. I believe it does not.  

Mr R.H. COOK: I am sure that the minister may think this is a question of semantics, but I can assure him that 
the Australian Medical Association does not believe that.  

Dr K.D. Hames: But the medical board does not agree with them!  

Mr R.H. COOK: I accept the minister’s assurances that it will not in any way diminish the level and standard of 
care for Western Australian patients. Perhaps the member for Alfred Cove could explain to the chamber how her 
amendment might improve the standards of the professions in Western Australia.  
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Dr J.M. WOOLLARD: At the moment our state nurses board and medical board develop best practice 
guidelines. The whole crux of this bill is how those best practice guidelines are developed. This bill is handing 
over power to a ministerial council that can direct the national board, which can then direct the WA board. 
Currently, if we consider the medical board, at the moment the minister cannot tell the board what to do. If the 
minister wants to tell the board what to do then, under section 14 of the Medical Practitioners Act the minister 
may, after consulting with the board, give directions in writing to the board with respect to the performance of its 
function, but it then goes on to state that the minister must not, with respect to the performance of its functions, 
direct the board on a person’s qualifications or about complaints. Section 14(1) of the Medical Practitioners Act 
states that the minister may, after consulting, give directions in writing, then subsection (3) provides that if the 
minister—our current minister—wants to give a direction, that direction has to be laid before each house of 
Parliament within 14 sitting days after the direction is given and has to be included in the annual report. 
Yesterday the minister said that the ministerial council cannot direct the board. I pointed out last evening that the 
minister had misled the house on that because the ministerial council—I think the minister is nodding his head 
and accepting that now—can tell the national board what to do and the national board can then tell the local WA 
board what to do, and we as a Parliament have no say in that. We have no say in anything that could relate to 
standards and quality of patient care. We are handing over the power that we have had for many years, which I 
believe guarantees a high level of quality care. This amendment is trying to ensure best practice principles. I 
have been informed that best practice principles are a higher level than what the bill calls for. I do not like the 
idea that we are handing this over, but if we are going to hand it over, we should be trying to get the highest 
possible benchmark for patient or client care.  

Mr R.H. COOK: I accept what we are doing and I accept the deconstruction, I guess, the member has provided 
on the relationship between the national boards and the ministerial council. What I am asking on behalf of Labor 
members is what will be the effect of our passing this amendment. Apart from the fact that the local state branch 
of the AMA wishes us to do so, what effect will it have on the ministerial council, and will that effect pass on 
down through the national boards? I agree with the member for Alfred Cove that we want to pass the best 
possible legislation. However, the best possible legislation may also be the most technically competent 
legislation as well. It is interesting that no one has been able to provide a definitive answer on what will happen 
in the event that the law that we enact is different from the national law. What will be the effect of that 
inconsistency? At no stage was I provided with a definitive answer in briefings and at no stage in the debate have 
we had that answered definitively. I had hoped the member for Alfred Cove would provide that answer. If we do 
this, will it make one jot of difference? I suspect it will not because at the end of the day it is the national law 
passed in total by all the Parliaments that will take precedence. Someone might casually observe that the 
Western Australian law might be different in this very small aspect, but at the end of the day what difference will 
it make to what the member is saying—forgive me if I am not describing the member’s position correctly—that 
is, an appropriate level of service is lower than best practice. To what extent will this amendment take us to best 
practice? I understand the member’s sincerity and the arguments that the AMA is making. I do not understand 
how the amendment will achieve that.  

Dr J.M. WOOLLARD: In answering that I have to go back to my active involvement with the Australian 
Nurses Federation relating to achievements that were made in one state, not just in salaries and conditions but 
also improvements in relation to professional standards. Sometimes in order to improve those professional 
standards, which a government department was not ready to accept because it may have cost more to pick up 
those standards in a particular area, we could use the argument that there was a higher standard set in another 
state. I believe that if we have the highest possible standard, other states will follow suit down the track.  

Mr R.H. COOK: I thank the member for the explanation. In the context of the current laws as they operate—
that is, each of the states and territories providing their own standards under their own state legislation—that, 
indeed, would be the case.  

I ask this question because this is the first opportunity we have had to consider an amendment to the overarching 
legislation—the main act of Parliament. Can the minister provide me with information on whether, if we are 
successful in passing this amendment to the legislation, it will preclude us from joining the national scheme? 

Dr K.D. HAMES: My view is that it would not; however, the ministerial council would have to consider 
whether that made a difference to our balance in terms of the national law. My view is that it would not, being 
the deletion of a minor word. The ministerial council would look at that and recognise it for what it is: a change 
in wording that has no meaning in law, so it certainly would not want to change the national legislation. That 
would make no difference to the operation of the national legislation. That might not be the case for other 
amendments, including the issue the member raised before about differences. My view is that the ministerial 
council would not react to this provision. Best practice would need to be defined for each of those aspects of the 
10 professions we are looking at—the definitions of best practice would have to relate to each of those different 
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professions—and it would have no meaning in the sense of having any effect whatsoever on the national law. To 
me, it would be a pointless exercise to try to go back and retrofit such a change for no outcome. The opinion I 
have had from all the drafters of the legislation is that this wording equates to being the same. The member for 
Alfred Cove is trying to paint the picture of that gap; to the drafters of the legislation, in legal terms there is no 
gap. 

Dr J.M. WOOLLARD: The minister has just said that we would need to have a definition of “best practice” for 
all the health professions covered by this act. Can he tell me the current definition for “appropriate quality” for 
each of the professions covered by the act? I think the minister will have trouble providing me with the current 
definition for “appropriate quality”, especially in relation to Chinese medicine because there is no such 
qualification. Let us put the ball back in the minister’s court: if he is saying that has to be done for best practice, 
if he gives me those definitions, I will table those definitions for appropriate quality for each of the health 
professions covered by this act. 

Mr R.H. COOK: I, too, wish to raise a point of difference on the minister’s comment. The definition of any 
wording in an act would ultimately rely upon legal precedent and legal definition by virtue of the practice of the 
act if it was not explicitly defined in the act.  

Dr K.D. Hames: The point is that there is no legal definition for best practice. 

Mr R.H. COOK: Yes, and perhaps we would head out into the blue yonder of legal precedent to then discover, 
through some test case around the place, what indeed is best practice. In some respects this is my own test case 
in understanding the relationship between this act and the acts passed in other Parliaments around Australia. To 
that extent I wanted to confirm with the minister that we are essentially saying that it comes down to a point of 
judgement by the other health ministers on the extent to which we change this legislation and the extent to which 
they decide that we are in fact participating in the national legislation. We have moved somewhat from the 
original position, which was that we may not change this legislation at all, to one where we may change this 
legislation but we must do so within the tolerance of the other health ministers. 

Amendment put and a division taken with the following result — 

Ayes (1) 

Dr J.M. Woollard (Teller)  

 

Noes (54) 

Mr P. Abetz Ms J.M. Freeman Mr J.E. McGrath Ms R. Saffioti 
Mr F.A. Alban Mr B.J. Grylls Mr W.R. Marmion Mr A.J. Simpson 
Ms L.L. Baker Dr K.D. Hames Mrs C.A. Martin Mr T.G. Stephens 
Mr C.J. Barnett Mrs L.M. Harvey Mr P.T. Miles Mr M.W. Sutherland 
Mr I.C. Blayney Mr J.N. Hyde Ms A.R. Mitchell Mr C.J. Tallentire 
Mr J.J.M. Bowler Mr A.P. Jacob Mr M.P. Murray Mr P.C. Tinley 
Mr T.R. Buswell Dr G.G. Jacobs Dr M.D. Nahan Mr A.J. Waddell 
Ms A.S. Carles Mr R.F. Johnson Mr A.P. O’Gorman Mr T.K. Waldron 
Mr G.M. Castrilli Mr W.J. Johnston Mr P. Papalia Mr P.B. Watson 
Mr V.A. Catania Mr J.C. Kobelke Mr C.C. Porter Mr M.P. Whitely 
Dr E. Constable Mr A. Krsticevic Mr J.R. Quigley Mr B.S. Wyatt 
Mr R.H. Cook Mr F.M. Logan Ms M.M. Quirk Mr D.A. Templeman (Teller) 
Mr M.J. Cowper Ms A.J.G. MacTiernan Mr D.T. Redman  
Mr J.H.D. Day Mr M. McGowan Mrs M.H. Roberts  

Amendment thus negatived.  

Dr J.M. WOOLLARD: I will discuss proposed section 11, “Policy directions” under part 2 of the schedule on 
page 84. I want some clarification from the minister in relation to the policy directions for the ministerial 
council. Proposed section 11(1) states — 

The Ministerial Council may give directions to the National Agency about the policies to be applied by 
the National Agency in exercising its functions under this Law. 

Proposed section 11(2) states that the ministerial council may give directions to a national board. Without 
limiting proposed section 11(1) and 11(2), proposed section 11(3)(d) states that a direction may relate to — 

a particular proposed accreditation standard, or a particular proposed amendment of an accreditation 
standard, for a health profession. 
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When we look at the definition of “accreditation standard” for a health profession, we see that standard will be 
used to approve programs of study. Maybe the minister can say that I have misunderstood and that this will 
never happen, which is fine, but the concern that I have—again, I think I am talking about the minister’s own 
bread and butter—is that several years ago when doctors qualified, they could immediately go into general 
practice and call themselves a general practitioner.  

Dr K.D. Hames: After one year as a — 

Dr J.M. WOOLLARD: After one year. I think it was only 10 or 15 years ago that that happened. 

Dr K.D. Hames: I think you can still do that. 

Dr J.M. WOOLLARD: Now with the Royal Australian College of General Practitioners it takes several years 
to be accredited as a general practitioner. 

Dr K.D. Hames: That is what it was; six years of study plus one year — 

Dr J.M. WOOLLARD: No, it is several years after they get their initial qualifications. There is a program now 
that they go through with the college of general practitioners that has been set up by the college for doctors to be 
accredited as general practitioners. This direction in proposed section 11(3)(d) has me concerned that again we 
are coming back to the lowering of standards. Particularly in Western Australia, we have a shortage of general 
practitioners in many areas, and currently if the government wants to do something in relation to accreditation, it 
goes to the medical board and it is discussed. However, my concern is that under this legislation the ministerial 
council, I believe, could tell the national board that we need more doctors and we cannot afford a six-year 
program, so we need to reduce it to a four-year program. The same thing could apply to registered nurses, at 
most universities it is a three-year program although there is some variation between different universities, 
because we also need nurses. Therefore, this ministerial council could tell the national board to lower the amount 
of time spent on education for this area, which would assist in terms of getting more people out there, but they 
would not have the same level of education and practice that they currently have. We are giving so much power 
to this ministerial council. Would the minister like to, please, possibly reassure me? 

Dr K.D. HAMES: Perhaps the member really needed to pay more attention to my response to the second 
reading debate because I particularly dealt with this issue, although perhaps not in sufficient detail. Proposed 
section 11(3) needs to be read in conjunction with proposed section 11(4) and not independently from proposed 
section 11(4) because it states that the ministerial council can only give a direction under proposed 
section 11(3)(d) if, in the council’s opinion, the proposed accreditation standard or amendment will have a 
substantive and negative impact on the recruitment or supply of health practitioners. Therefore, if a change to the 
accreditation standard proposed by the accreditation body through the national board is going to have a 
significant and substantive negative impact on the recruitment of health professionals, we can direct that that not 
occur. Secondly, the ministerial council can only give a direction under proposed section 11(3)(d) if it has first 
given consideration to the potential impact of its direction on the quality and safety of health care. 

I will tell the member how we came to this because there were two fairly significantly opposing points of view. 
The first opposing view was my own because there was going to be a much stronger opportunity for the 
ministerial council to give direction to the board, and through that the accreditation body, which I strongly 
opposed. We have talked about what the Australian Medical Association has achieved and my current 
dissatisfaction with it in raising the issues that we have before us today is that we achieved major change in 
preventing what was previously opposed, which gave significant opportunity to the ministerial council to direct 
the board. As in fact I can for the Medical Board of Western Australia; looking at our existing legislation that 
gives me almost no restrictions on directing the board. 

There were two points of view, and it was one of the member for Kwinana’s colleagues who put up an excellent 
argument about why I should change my mind. The argument was that if someone from the accreditation body 
were to make a significant change that had a big effect, we would not have the power to stop it. There are two 
ways of looking at it. Suppose that tomorrow the medical accreditation body said, “Okay, from now on we’re 
going to make medicine a 10-year course instead of a six-year course”. We would suddenly have four years 
without any graduate doctors, and that would have a significant effect on our workforce. Alternatively, if the 
medical board were to say, “From this week we’ll make it a three-year course,” we would suddenly have a huge 
surge of graduate doctors coming through in a single year. It was decided that major changes to accreditation 
practice from the existing standard would be the only area where we could give that direction. The member will 
note that there cannot be a direction about a particular person, a particular qualification or a particular 
application, notification or proceeding. There are significant restrictions on what the ministerial council can do, 
and after a lot of argy–bargy between the ministers, this is the final result of what we agreed to. In fact, I am 
informed that the wording has largely come from what was put forward by Western Australia. 
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Mr R.H. COOK: I think the council fell somewhat short. Proposed section 11(4)(b) provides for consideration 
of the impact of the council’s direction on the quality and safety of health care. I assume that it is therefore 
impossible for the ministerial council to direct a national medical board on the supply of services. It provides for 
the supply of health practitioners, but not the supply of health services. We might, for instance, contemplate a 
situation where something that is currently regarded as a fairly complex medical procedure that can only be 
carried out by a doctor might in five years be quite capably carried out by a nurse practitioner or, indeed, some 
other member of the health profession. I am happy to be corrected by the minister on this, but under these 
regulations, the ministerial council could not pull up a national board and say, “Hang on; I know you’re trying to 
hang on to that procedure for dear life, but the fact of the matter is that you could treat a much larger group of 
people in the community if this procedure was actually carried out by some other health practitioner”. In this 
instance, it appears to me that the ministerial council could not then intervene because it can only intervene on 
the basis of the quality and safety of health care, and on the supply of health practitioners.  

This also goes to the issue that I raised yesterday about dental therapists. I cannot for the life of me understand 
why dental therapists or oral hygienists cannot undertake basic oral health care without having the oversight of a 
dental surgery. It is sort of like saying a general practitioner’s practice has to be overseen by a plastic surgeon; it 
is quite ludicrous, but we have this situation in place. The minister shared with us yesterday his view that he 
would like to have had the opportunity to change that, and that his views differed from those of the previous 
health minister. My views on that matter actually coincide with those of the current health minister; I think it 
would be great if we could make some changes to that, because it means that we might actually have something 
sensible going on in the area of adult dental health for a change, rather than the ludicrous situation we have at the 
moment. However, it appears to me that the ministers assembled would not be able to make that call, regardless 
of how commonsense or obvious that solution might appear to be. 

Dr K.D. HAMES: To some extent the member is right and paints the opposite picture of restrictions to that 
presented by the member for Alfred Cove. I have to say that that is what the boards want; they are very nervous 
about a bunch of politicians with no medical expertise coming along and saying, “You will do this or that”, and I 
guess nurse practitioners are a good case in point. The medical profession has long fought to stop the 
independence of practice of nurse practitioners; it has been politicians who have led the way in allowing that to 
occur. The member is right in that we have created some restrictions for ourselves, but the opportunity is there 
for the national boards representing those professions to put forward the ability to undertake them. The key issue 
is the accreditation process and having independent accreditation boards that say, “This is the level of training 
you need to have to be a nurse practitioner,” in which case nurses, provided they ensure that the appropriate level 
of training is undertaken, will set those standards. But the member is right; there are restrictions. The only 
advantage we have is that we appoint the state boards and, in effect, the people who are on the national boards. 
The way the process works is that people nominate for the national board; that goes to the ministerial council, 
and the ministerial council, as a group, decides that. In practice, individual ministers do not counteract the 
request of ministers from other states about representatives from their own state. The member is right; this does 
limit us, but at the end of the day, this was the end result of fairly extreme points of view in opposite directions. 

Dr J.M. WOOLLARD: I am sorry that I missed a little of what the Minister for Health said because the 
Minister for Police came over to speak to me! I believe he was saying that we will have some say because our 
local nursing board will be involved, but that is only at the moment, because the national board recommends 
approval of health profession standards and may delegate to state boards; I think “may” is the key word. 
Although there are state boards at the moment, in three or five years, there may not be state boards. I thank the 
minister for his clarification of that policy direction. I should point out to the minister that it is sometimes 
difficult to hear precisely what he is saying from here when his back is turned towards me. I need a quick 
clarification from the minister; he said that the ministerial council cannot make a difference in terms of 
educational qualifications, but could make a difference in relation to services. I got a bit confused, because if it is 
in relation to services, surely it could say—as the minister just mentioned with nurse practitioners—that the 
scope for the role of nurse practitioners can include a function that may have traditionally been seen as a medical 
responsibility. I apologise for not being able to clearly hear the minister’s explanation of that role, and I would 
appreciate it if he would clarify it for me.  

Dr K.D. HAMES: I have lost track of what the member was asking me. The detail of what the board can and 
cannot do is quite clearly set out in proposed section 11. It is limited in giving instructions to the national board. 
There are certain requirements regarding when it must do so. Proposed subsection (4) clearly states what is 
required for that board to get direction. As we heard, the Deputy Leader of the Opposition gave an alternative 
point of view that we had not given the board enough power. The member for Alfred Cove believes the bill gives 
the board too much power. That probably suggests we have given it the right amount of power.  

Dr J.M. WOOLLARD: I think we will move on from that proposed section and I will have to read the 
minister’s comments in Hansard, because I know the Leader of the House wants to progress this bill.  
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I refer now to proposed section 16 in part 2 of the Health Practitioner Regulation National Law on page 87 of the 
bill. The minister may want to correct the comments he put on the record last night when he said that the 
ministerial council cannot direct the national board. I want to give the minister the opportunity to correct the 
record. If not, I am happy to move on to proposed section 77, “Application for registration”. I have sought advice 
from the Attorney General on criminal law history and spent convictions in relation to this bill.  

I draw your attention, Mr Speaker, to the state of the house. While a quorum is being formed it will give the 
Attorney General an opportunity to come in and discuss this provision.  

[Quorum formed.] 

Dr J.M. WOOLLARD: The concern I have about proposed sections 77 and 79 relate to criminal history law set 
out in an earlier part of the bill. Currently, a person can have a spent conviction after, say, three years following 
an offence, as is proposed by the Minister for Police in the Cannabis Law Reform Bill, or it can reflect that a 
person has had his record cleared. I am not sure whether it is called a spent conviction if a person’s criminal 
record is cleared after 10 years. Today, a great number of people are studying nursing and medicine as mature-
age students at Curtin and Notre Dame Universities. Some people are studying medicine as a second degree, 
having possibly practised as accountants or been in the police force for many years. The people who now want to 
register under any of these professions could have a spent conviction for a minor offence that occurred 30 or 40 
years ago. Under this legislation they will have to give details of that minor offence.  

Dr K.D. Hames: We need to stop at four o’clock, so if you want the Attorney General to speak, you will need to 
make sure he has time before then.  

Dr J.M. WOOLLARD: A 30 or 40-year-old minor offence will have to be declared. Could a time limit be 
applied or minor and serious offences be differentiated, because it seems that if someone in his youth was 
involved in a minor offence 30 years ago, he will have to revisit that offence? I would appreciate the Attorney 
General’s comments.  

Mr C.C. PORTER: I thank the Minister for Health for allowing this opportunity to give a brief explanation of 
these proposed sections and clarify what the member for Alfred Cove thinks may be a concern. It is not 
necessarily a concern, but I will run through it for her.  

At the moment a conviction can be spent at the time of sentence pursuant to section 39 of the Sentencing Act 
1995. A judge or magistrate has the discretion to impose a spent conviction as part of the sentencing outcome, 
according to certain criteria. As the member for Alfred Cove pointed out, there is also the opportunity under the 
Spent Convictions Act 1988 for an offender to apply for a spent conviction after 10 years. This rule is varied if 
an offender is convicted of a further offence, in which case the 10-year period starts ticking over again. Outside 
that 10-year period, if the sentence was a term of imprisonment of more than one year or a fine of at least 
$15 000, the offender must apply to the District Court for a spent conviction. Underneath that threshold, the 
offender must write to the Commissioner of Police, who must approve a spent conviction. They are the various 
ways of being granted a spent conviction. The point of going into that background is that a spent conviction 
might be granted for a very, very minor offence. Conceivably, it can be for a fairly substantial offence. There is 
the opportunity for both.  

The point the member for Alfred Cove raised is that the definition section of this legislation reads — 

Criminal history law means a law of a participating jurisdiction that provides that spent or other 
convictions do not form part of a person’s criminal history and prevents or does not require the 
disclosure of those convictions  

Proposed section 79(3) reads — 

A criminal history law does not apply to a report about an applicant’s criminal history under subsection 
(2).  

In summary, my reading of that is that the national board, which must check the applicant’s criminal history, will 
be able to see all the convictions that person may have had spent, because the criminal history law will not apply. 
The member’s question is whether there is a way in the drafting of the legislation, to somehow sort out the less 
serious from the more serious spent convictions. I respectfully posit to the member that that would be either 
very, very difficult or, in my view, impossible. The member has said that maybe we could impose some kind of 
time limit so that the board can see only spent convictions that are 10 or 30 years old. If it is a relatively serious 
offence that has attracted a spent conviction; will it make any difference to that person’s risk factor in practising 
as a medical practitioner, whether that occurred 12 or 28 years ago? That is not necessarily the best criterion. Is 
there some other mechanism by which the board can see only spent convictions that apply to serious offences 
rather than less serious offences? Again, that would be very difficult. It could not be done by offence. An assault 
might be a relatively minor matter or it might be something that we would all want a national board to take into 
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consideration when determining whether someone should be a psychiatrist or a medical practitioner. I will finish 
here because I know time is running short. The safety valve the member for Alfred Cove wants now reposes in 
the national board. It must check the applicant’s criminal history. The board can see all the spent convictions but, 
presumably, the board would not stop someone with a spent conviction, who may have moved from South 
Australia to Western Australia, practising as a medical practitioner because he had been charged with urinating 
in a public place in 1972. 

The only way in which we will get proper delineation between those matters that should be taken into account 
and those matters that should not be is to disclose them all and have the national board look over them with a 
very sober eye. But what I would say to the member, and I think she has raised a very good point, is that as a 
matter of drafting to my mind it would be nearly impossible, and perhaps impossible, other than having an act 
almost as big as the one we are considering, to try to have some form of words that could delineate a serious 
spent conviction that the board should take into account. 

Debate interrupted, pursuant to standing orders. 

[Continued on page  2962.] 
 


